% G P R American Journal of Law and Political Science
Journals ISSN 2958 - 4108 (Online)

www.gprjournals.org Vol.2, Issue 4, pp 14 — 19, 2023

The Recognition and Enforcement of
Foreign Arbitral Awards: The New
York Convention and the Afghan Law
Perspectives

Rafiullah Atal, Ahmad Gul Wasiq?!, and Abdul Hadi  Corresponding Authors’ Emails:
Zamani? rafi.ata@gmail.com,
ahmadgulwasiql7@gmail.com,
abdulhadi.zamani@gmail.com

Faculty of Law and Political Sciences, Nangarhar
University

Nangarhar University Faculty of Law and Political driicle s History

Sciences Submitted: 3" December 2023
Accepted: 5™ December 2023
Published: 13" December 2023

Abstract

Aim: The aim of this paper was to evaluate the legal frameworks for recognition and
enforcement of foreign arbitral awards in light of the New York Convention and the Afghan
Acrbitration law.

Methods: In this research, the library research method was used and in terms of presenting
research data and information, it’s a qualitative, descriptive and analytical research module.

Results: As a party to the New York Convention, Afghanistan has the legal obligation to
recognize and enforce foreign arbitral awards in its territory. Similarly, Afghanistan has
recently enacted and ratified its law of arbitration which contains recognition and enforcement
of arbitral awards. While generally the new law marks some progress, it continues to leave
substantive and procedural uncertainty about how courts should recognize and enforce foreign
arbitral awards. This uncertainty not only fails to comply with the terms of the New York
convention, it also has the potential to discourage both national and foreign investment,
ultimately threatening economic growth in Afghanistan.

Recommendation: This article recommends that by amending the arbitration law and enacting
clear procedural rules upon recognizing, enforcing and executing foreign arbitral awards in
light of UNCITRAL Model Law, first, Afghanistan can most likely promote foreign investment
which is essential to steady economic growth, and at the same time, it helps Afghanistan to
comply with the New York Convention on the recognition and enforcement of foreign arbitral
awards.
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INTRODUCTION

International arbitration has been globally considered a preferred and effective mechanism to
resolve commercial dispute (Gary, 2010). However, without the ability to enforce foreign
arbitral awards, in a situation where a party to the arbitration failing, refusing, or not honouring
the award, international arbitration would no longer remain effective rather it even becomes
meaningless. Hence, the possibility of recognition and enforcement of foreign arbitral awards
pursuant to the New York Convention of 1958 on the recognition and enforcement of foreign
arbitral awards has become of exceptional value and vital importance (Margret, 2012).

Afghanistan entered New York Convention in 2004. This means that Afghanistan agreed to
provide the legal ground for the recognition and enforcement of foreign arbitral awards in its
territory, and similarly, Afghan courts are legally expected to recognize and enforce foreign
arbitral awards made in other contracting states, except the cases which would be in contrary
with the laws and public policies of the country. Following the NYC, Afghanistan enacted its
arbitration law in 2007. The first article of the Afghan arbitration law reads the purpose of the
law which says that it is enacted “to facilitate and encourage prompt, fair, and neutral resolution
of commercial and economic dispute through arbitration, with respect to the agreements signed
between Afghanistan and other states on commercial and economic arbitration, and to regulate
the relevant affairs” (Afghan Commercial Arbitration Law, 2007).

While the Afghan arbitration law marks some progress, it continues to leave substantive and
procedural uncertainty about how courts should recognize and enforce foreign arbitral awards.
This uncertainty not only fails to comply with the terms of the New York convention, it also
has the potential to discourage both national and foreign investment, ultimately threatening
economic growth in Afghanistan.

GENERAL RULES ABOUT RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS UNDER NEW YORK CONVENTION

Article | of the convention sets out in a very wide range of the scope of the New York
Convention. Article 1 (1) provides that the convention applies to the recognition and
enforcement of foreign arbitral awards “made in the territory of a state, other than the state
where the recognition and enforcement of such awards is sought, and arising out of the
differences between people, whether physical or legal” (New York Convention, 1958). It also
provides that the NY convention applies to awards that are “not considered as domestic awards
in the state where their recognition and enforcement are sought” (New York Convention,
1958). Based on this provision of the convention, an arbitral award may qualify as being
“foreign” in two ways: When the award is made in the territory of another state, or when it is
not considered as domestic award in the state where recognition and enforcement is sought.

The question whether an award is domestic or foreign is an issue of exceptional importance
because the proceedings of recognition and enforcement of domestic and foreign awards are
different in many jurisdictions (Basirat & Hagmal (2023). Due to such diversity of approaches
upon enforcement of arbitral awards including ground for the non-enforceability of the awards
in national legal systems of the countries, it sometimes occurs that an award might be refused
in one state while it may still be granted enforcement in another country (Gaillard et al., 2017)
Despite two criteria mentioned in NYC regarding the recognition and enforcement proceeding
of an award upon determining whether an award is foreign, however the criteria for considering
an award as domestic or foreign is not always obviously defined which mostly matters in
comparative national legislations.
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Regarding the question upon which awards fall under NYC, article I (1) of the conventions
clearly provides that it applies to all foreign awards irrespective of the country where they
were made (New York Convention, 1958). Hence, a foreign arbitral award will be recognized
and enforced by a contracting party to the convention regardless of determining whether the
award was rendered inside or beyond the territory of another contracting state. This presumes
that the concerning award satisfies the entire requirements laid down in the Convention
(Gaillard et al., 2017)

Article I (2) of the convention states that the term “arbitral awards” shall include not only
award made by the appointed arbitrators for each case but also those made by the permanent
arbitral bodies to which the parties have submitted” (George, 2017).

RECOGNITION AND ENFORCEMENT PROCEDURE FOR THE ARBITRAL
AWARDS

Article 111 of the Convention deals with the recognition, state obligation as well as the
enforcement procedure of the of foreign arbitral awards. It obliges the contracting states to
recognize and enforce an arbitral award in accordance with conditions laid down in article 111
of the convention. Article 111 provides:

Each contracting state shall recognize arbitral awards as binding and enforce
them in accordance with rules of procedures of the territory where the award is
relied upon, under the condition laid down in the following articles. There shall
not be imposed substantially more onerous conditions or higher fees or charges
on the recognition or enforcement of the arbitral awards to which this
convention applies than are imposed on the recognition or enforcement of
domestic arbitral awards (New York Convention, 1958).

Article 111 of the Convention expresses the pro-enforcement policy of NYC and it sets forth a
general obligation upon the contracting parties to recognize the arbitral awards as binding and
enforce it. In this case, foreign arbitral awards are entitled to prima facie right upon recognition
and enforcement in the contracting states (George, 2017). Likewise, the article does not allow
the state parties to substantially impose extra charges and fees upon recognition and
enforcement of the awards.

REQUEST FOR THE RECOGNITION AND ENFORCEMENT OF THE AWARDS

Article IV of the Convention requires the requesting party to meet specific requirements while
obtaining recognition and enforcement of an arbitral awards before the competent court of its
choice. These requirements are already determined by the convention; hence it does not allow
for additional and different requirement of the national laws of enforcing countries. Article 1V
reads:

To obtain the recognition and enforcement mentioned in the preceding article,
the party applying for the recognition and enforcement shall, at the time of the
application, supply: (a) the duly authenticated original award or a duly certified
copy thereof; (b) the original agreement referred to in article Il or a duly
certified copy thereof. If the said award or agreement is not made in the official
language of the country in which the awards is relied upon, the party applying
for the recognition and enforcement of the award shall produce a translation of
these documents into such language. The translation shall be certified by an
official or sworn translator or by a diplomatic or consular agent (New York
Convention, 1958).
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Article IV of the convention sets forth two formal requirements upon recognition and
enforcement of the award and must therefore be met by the party who seeks recognition and
enforcement. The first requirement is to supply the “duly authenticated original” or “duly
certified copy of the award, and the original arbitration agreement or a “duly certified copy” of
it (Ihab, 2013). It means the award must be authenticated, i.e. the signature must be attested to
be true; and if the copy of it is submitted, it must also be certified, i.e. the copy must be attested
to be genuine copy of the original award. The same is true upon arbitration agreement if a copy
of it is submitted.

RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARDS UNDER
AFGHAN ARBITRATION LAW

Afghanistan has signed the NYC based on both reciprocity and commercial reservations which
means that it will apply the convention only: “to recognition and enforcement of awards made
in the territory of another state; and (ii) differences arising out of legal relationships whether
contractual or not which are considered as commercial under the national law of Afghanistan”
(New York Convention, 1958). However, the Afghan arbitration law regulates the arbitration
which are signed or being singed between Afghanistan and other states on commercial and
economic arbitration. Similarly, article 4 of the law under the scope of application provides
“The provisions of this Law, except article 11 and chapter 7, apply only if the place of
Arbitration is Afghanistan” (Afghan Commercial Arbitration Law, 2007).

Article 11, which is exempted from application within the Afghan territory, talks about the
immunity of the arbitrators from inquiry/interrogation regarding their actions, inactions or
awards, unless their action, inactions or awards are resulted from undue influence, bribery and
conflict of interest. Also, chapter 7 of the law provides with circumstances and situation to
recourse an award.

RECOGNITION OF ARBITRAL AWARD UNDER AFGHAN LAWS.

However, Afghan arbitration law clearly does not mention anything upon recognition of
foreign/international arbitral awards. It just provides some ground about international
arbitration singed or being signed between Afghanistan and other states on commercial and
economic arbitration, the definition of the international arbitration as well as the enforcement
of international arbitral awards in Afghan territory. For instance, upon the definition of the
international arbitration article 3 of the law says that an arbitration can be conducted in two
ways, domestic and international. Arbitration is international: (i) if in the contract it is described
as such; and (ii) if the transaction occurs between two or more countries although this has not
been mentioned in the agreement (Afghan Commercial Arbitration Law, 2007).

The law has not used the word “recognition” even for a single time. Likewise, it has not used
the term “foreign arbitral award”, however, the terms “foreign” and “international” are not
absolute synonyms of each other in terms of arbitration. So, above discussion shows that the
Afghan arbitration law does not have sufficient specific provisions about the recognition of
foreign arbitral awards and the law does not fully comply with requirement and terms of New
York Convention on the recognition and enforcement of foreign arbitral awards.

ENFORCEMENT OF FOREIGN ARBITRAL AWARDS UNDER AFGHAN LAWS
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Unlike recognition of foreign arbitral awards, Afghan laws provide with clear substantive
provisions upon enforcement of arbitral awards. For instance, article 56(1) of the Afghan
arbitration law states: “an arbitral award, irrespective of the country in which it was made, shall
be enforceable” (Afghan Commercial Arbitration Law, 2007).

The arbitration law provides clear substantive provision upon enforcement of arbitral awards
even one step beyond the responsibility that Afghanistan has before the NYC. Because,
Afghanistan has signed the convention based on the reciprocity reservation, but the law
provides the enforcement ground for the arbitral awards irrespective of their countries where
they are made. The concerned article of the law is in obvious contradiction with Afghanistan’s
reciprocity reservation of the convention. Beyond the arbitration law, the Afghan law on
foreign investment also has clear provision about enforcement of arbitral awards in Afghan
territory. For instance, article 30(3) of private investment law says: “any award resulting from
arbitration between the parties shall be final and also enforceable by the government upon
application of any party to such arbitration” (Afghan Commercial Arbitration Law, 2007).

Similarly, article 88 of Afghan law on contracts and sales of goods also reads: parties shall
enforce the decision or arbitral awards or mediation agreement. If any of the party fails to
enforce it or does not perform its obligation, the competent court issues an order for its
enforcement based on the request of the concerning party” (law of commercial contracts and
sales of goods, 2014).

Notwithstanding the above explicit substantive provisions upon enforcement of arbitral
awards, none of the concerning laws provides with the procedural mechanism for the
enforcement and execution of the arbitral awards (Zahid, 2019). However, both NUY and
UNICITRAL Model law have submitted the national laws with the discretion to enact
procedural mechanism upon the enforcement arbitral awards based on their own legal systems.

CONCLUSION

The Afghan arbitration law is enacted in light of UNCITRAL Model law and to a noticeable
extent the law meets the terms of New York Convention and the UNCITRAL Model law.
Nevertheless, it leaves some substantive and procedural uncertainties in regard to the
recognition and enforcement of foreign arbitral awards. First, the law lacks substantive
provision upon recognition of foreign arbitral awards, even the law does not mention the term
“foreign” for a single time. In the entire law, there is no explicit provision about foreign arbitral
to be recognized by the competent commercial court. Also, there is no implicit provision that
the issue of recognition of foreign award could be inferred from. Mostly, the law deals with
domestic arbitration procedures for instance the issues of arbitration agreement, its validity,
appointing arbitrators, challenging arbitrators, selection of arbitral tribunal, protection
measures, arbitration proceedings and so on. Second, regarding the enforcement of arbitral
award however there is a clear substantive provision which says foreign arbitral awards
irrespective the countries where they are made are enforceable. The law still continues to leave
some underlying uncertainties upon procedure of enforcing of the arbitral awards.

RECOMMENDATIONS

To comply with terms of NYC as well as to encourage and maintain greater for investment in
Afghanistan, the government needs to amend its arbitration law and bring with effective
changes in terms of uncertainties and controversies upon recognition and enforcement of
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foreign arbitral awards. It most specially needs to provide explicit procedural mechanisms for
the enforcement of foreign arbitral awards so that the Afghan arbitration system changes into
an effective and trusted system and consequently contributes to economic growth through
promoting foreign investments in Afghanistan.
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